VILIi-ANOVA LAW REVIEW and implemented in a manner consistent with a cohesive underlying theory of the tax treatment of married individuals. This Article provides a framework for such interpretation and implementation. Part II of this Article presents an overview of the current tax law treatment of marriedjoint filers, under which joint and several liability is imposed unless relief is available under the new innocent spouse laws. Part III examines the tax rationales that have traditionally been offered for imposing joint and several liability. Part III concludes that the principal rationale for joint and several liability-marital unity-is little more than a fiction adopted by lawmakers and scholars in order to rationalize a political compromise between community property and common law states. Furthermore, the other, secondary justifications for joint and several liability are unsatisfactory at best. Part IV then explores joint and several liability in other areas of law such as tort, agency and fraudulent transfer and identifies fairness and efficiency as the principal policy grounds for imposing joint and several liability. Finally, Part V uses these policy criteria of fairness and efficiency to evaluate the current tax law treatment of married joint filers. Part V recommends that the new innocent spouse laws be interpreted or reformed to effectuate these policies.
I. CURRENT LAW: JOINT AND SEVERAL LIABILITY;
INNOCENT SPOUSE RELIEF
A. Joint and Several Liability
At the first level, our federal income tax system is one of self-assessment. A taxpayer is required to report items of income, deduction, gain and loss on a return and compute her taxable income and the tax thereon. The taxpayer must sign and file the return, and pay the amount of tax shown due. 2 The Internal Revenue Service (IRS) is authorized to review and challenge the self-assessed tax liability, and through administrative and judicial proceedings, the taxpayer may ultimately be found to be liable for a deficiency-the difference between the correct tax due and the amount of tax shown on the return. 3 The deficiency may also include interest charges 4 on taxes paid later than their due date and penalties for failure to self-assess and pay the correct amount of tax due. 5 ninety days to petition the Tax Court for review if the IRS either makes an adverse determination on a claim for relief or fails to make a final determination within six months after a claim for relief is made. See I.R.C. § 6015(e) (1) (2003) .
2. See I.R.C. § § 6011 (a), 6151 (a) (2003) (discussing general requirements for filing income tax returns).
[Vol. 49: p. 261 has contribution fights against the other spouse for the portion of the deficiency attributable to the other spouse.' 0 In situations like this, little is known about the extent to which contribution rights are actually pursued or lead to recovery. Nevertheless, the IRS often pursues one spouse rather than the other because prospects of recovering from the other spouse are poor (e.g., the other spouse is judgment-proof, has no attachable income stream or the other spouse's whereabouts are unknown).' I From this, one can surmise that the enforcement of contribution rights against this other spouse occurs relatively rarely. 1 2 B. Innocent Spouse Relief 1. Pre-1998 Law Under certain circumstances, a spouse may be relieved from liability arising from a joint return she has signed. The first statute providing for this so-called innocent spouse relief was enacted in 1971.13 Prior to its repeal in 1998,14 it authorized the IRS to relieve a spouse from joint and several liability for a deficiency if three conditions were met: (1) there was 10. See, e.g., Murchison v. Murchison, 33 Cal. Rptr. 285, 288 (Dist. Ct. App. 1963) (upholding contribution rights regarding obligations from joint return); Chappell v. Chappell, 253 So. 2d 281, 282-83 (Fla. Dist. Ct. App. 1971) (recognizing contribution rights of spouse regarding obligations from joint returns); see also Beck, supra note 6, at 331 (discussing contribution); Richard C.E. Beck, The Innocent Spouse Rules, 15 FAM. ADvoc. 30, 32 (Fall 1992) (discussing protections against tax liability arising from joint returns a "substantial understatement" 15 of tax attributable to "grossly erroneous" 16 items of the other spouse; 17 (2) the spouse requesting relief established that, in signing the return, she did not know, and had no reason to know, of the substantial understatement;1 8 and (3) taking into account all the facts and circumstances, it would be inequitable to hold the requesting spouse liable for the deficiency attributable to the understatement. 1 9 Most of the cases interpreting the "knowledge" requirement of the statute focused on the "reason to know" rather than the "knowledge" component. 20 In determining whether the reason-to-know requirement had been met, courts generally conducted a multi-factor inquiry that included:
(1) the level of education of the spouse seeking relief; (2) her involvement in family finances and business affairs; (3) the presence of lavish or extravagant expenditures; and (4) the extent to which the other spouse was deceitful or evasive with regard to family finances. 2 1 If a spouse knew, or had 15. See Old § 6013(e)(1)(B). An understatement is generally defined to be the difference between the correct amount due and the amount of tax shown on the return. See Old § 6013(e); see also I.R.C. § 6662(d) (2) (A) (2003) .
There were two components to the definition of substantial understatement. The first required the understatement to exceed $500. See Old § 6013(e)(3). The second required that, if the understatement related to a deduction, credit or basis, it exceed a percentage of the requesting spouse's adjusted gross income for the year before the notice of deficiency was mailed, 10% for an adjusted gross income of up to $20,000 and 25% for an adjusted gross income greater than $20,000. See Old § 6013(e) (4).
16. See Old § 6013(e) (1) (C). A grossly erroneous item was an omission from gross income or a deduction, credit or basis for an amount in which there was no basis in law or in fact. See Old § 6013(e) (2). The "no basis in law or fact" was undefined in the statute and led to inconsistent and confusing results in the courts. See Jerome Borison, Innocent Spouse Relief: A Call for Legislative and Judicial Liberalization, 40 TAx LAw. 819, 842-60 (1987) (discussing cases interpreting "no basis in law or fact" clause).
17. See Old § 6013(e)(1)(D). When an erroneous item is related to services performed or property owned by one spouse, it is generally treated as that spouse's item. See Keene v. Comm'r, 38 T.C.M. (CCH) 553, 555-56 (1979) (finding husband liable for omitted income earned by and allocated to him, even though wife prepared return). The courts have interpreted this requirement to mean that, in order to qualify for relief, the erroneous item must be solely allocable to the other spouse. See id. at 555. Thus, when an item is related to activities of both spouses or property owned by both spouses, the item is allocated to both spouses and the spouse seeking relief is denied relief. See Hayman v. Comm'r, 992 F.2d 1256, 1260-61 (2d Cir. 1993) (denying relief to wife after allocating erroneous deductions made jointly by husband and wife to both spouses).
18. See Old § 6013(e)(1)(C). 19. See Old § 6013(e)(1)(D). 20. This is probably true for two reasons. First, determining whether a spouse had "reason to know" is the sort of facts-and-circumstances finding that parties can reasonably debate. In contrast, whether a spouse has knowledge of an erroneous item is difficult to prove or disprove. Second, all that is necessary to disqualify a spouse from relief was a finding that she met the less stringent "reason to know" standard. 21. SeeReserv. Comm'r, 112 F.3d 1258, 1267 (5th Cir. 1997) (stating standard of inquiry in joint return liability cases); Resser v. Comm'r, 74 F.3d 1528, 1535-36 (7th Cir. 1996) (stating standard for evaluating whether taxpayer had reason to [Vol. 49: p. 261 reason to know, some but not all of an understatement, courts allowed partial relief to be granted. 22 Courts consistently interpreted the knowledge requirement to mean that the spouse knew, or had reason to know, of the existence of an erroneous item, not of its correct tax treatment. 23 In determining whether the "equity" requirement of the statute was satisfied, courts tended to place great weight on whether the spouse seeking relief significantly benefited from the understatement. 24 This is conknow); Kistner v. Comm'r, 18 F.3d 1521, 1525 (1 1th Cir. 1994) (discussing test for "reason to know" in joint return liability cases); Pietromonaco v. Comm'r, 3 F.3d 1342, 1345 (9th Cir. 1993) (discussing objective standard for "reason to know" in joint return liability cases); Hayman, 992 F.2d at 1261 (discussing relevant inquiry in joint return liability cases); Stevens v. Comm'r, 872 F.2d 1499, 1505 (11th Cir. 1989) (discussing "reason to know" standard in innocent spouse test). In some cases, courts have articulated the "reason to know" standard as whether a reasonably prudent taxpayer in his or her position could be expected to know that the stated tax liability was erroneous or that further investigation was warranted. Pietromonaco, 3 F.3d at 1345 (using "reasonably prudent taxpayer" standard); Stevens, 872 F.2d at 1505 (applying standard of whether "a reasonably prudent taxpayer under the circumstances of the spouse at the time of signing the return could be expected to know that the tax liability was erroneous or that further investigation was warranted"); Silverman v. Comm'r, 67 T.C.M. (CCH) 2631, 2634 (1994) (noting that taxpayer is liable if "a reasonably prudent person in his or her position could be expected to know that the stated tax liability was erroneous or that further investigation was warranted" sistent with the 1984 legislation, which deleted the reference to significant benefit from the statute, but directed in legislative history that significant benefit continue to be taken into account. 25 Other factors taken into account included whether the other spouse deserted the spouse seeking relief and whether the spouses are divorced or separated. 26 2. 1998 Act a. Prior Law Liberalized
The Internal Revenue Service Restructuring and Reform Act of 199827 (the "1998 Act") changed the innocent spouse provisions in several significant respects. 28 The 1998 Act liberalized the prior-law relief provision ("traditional relief") by eliminating the requirements that there be a "substantial" understatement of tax attributable to a "grossly" erroneous item of the other spouse. Now all that is required is an understatement of tax attributable to an erroneous item of the other spouse. 29 The other prior-law requirements for traditional relief-in particular, the knowledge and equity requirements-remain unchanged.
b. New "Proportionate Relief'
The 1998 Act also added two new forms of relief from joint and several liability. The first allows a spouse to elect to limit her liability for a deficiency to her allocable share of the deficiency. 30 The deficiency is allocated in the same proportion that the spouse's erroneous items bear to the total amount of erroneous items giving rise to the deficiency. 3 1 For example, assume a $10,000 deficiency is assessed with respect to a joint return. The deficiency arises from $30,000 of underreported income of one spouse and $20,000 of overstated deductions of the second spouse. If understatement); Purificato v. Comm'r, 9 F.3d 290, 296 (3d Cir. 1993) (noting that court will be more likely to grant relief if spouse did not specifically benefit from understatement); Ebeling v. Comm'r, 67 T.C.M. (CCH) 3102, 3104 (1994) (finding no inequity in not granting relief to taxpayer with "lavish lifestyle" the first spouse so elects, her liability for the deficiency will be limited to a fraction of the total liability, with her erroneous item as the numerator of the fraction and the total amount of erroneous items as the denominator. Thus, her liability will be limited to $6,000 ($10,000 x $30,000/$50,000).32 This first new form of relief ("proportionate relief") is available only to a spouse who-at the time she elects such relief-is divorced or legally separated from the other spouse, or has lived apart from the other spouse during the twelve-month period ending on the date relief is elected. 33 The general allocation method described in the preceding paragraph is subject to various modifications and exceptions to ensure an appropriate allocation of liability. 34 In addition, proportionate relief is unavailable if assets are transferred from one to the other with the principal purpose of tax avoidance or if one or both spouses act fraudulently. 35 Finally, a spouse is not relieved of liability for any portion of the deficiency attributa-32. See H.R. CONF. REP. No. 105-599, at 252-53 (1998) (providing detailed examples); see also Treas. Reg. § 1.6015-3(d) (5), exs. 1-6. The election to limit liability applies only to the spouse making the election; the non-electing spouse remains liable for the entire deficiency.
33. See I.R.C. § 6015(c) (2003) . It is difficult to discern the policy rationale for so limiting this form of relief. Indeed, as has been gleefully pointed out by a former Treasury official involved with the legislation, the Republican-controlled Congress that passed the 1998 Act appears to have unwittingly enacted a relief provision that rewards those whose marriages are no longer intact. See Interview with Christopher Rizek, Associate Tax Legislative Counsel (Nov. 14, 1998). In reality, limiting the relief to this subset of joint return filers is the result of a compromise between those who wanted it available to all joint filers and those who did not want it at all. Robinson & Ferrari, supra note 28, at 844-45 (explaining compromise between opponents). 34. To the extent that the erroneous item of one spouse gives rise to a tax benefit to the other spouse (e.g., one spouse's deductions reduce other spouse's income), that item is allocated to the other spouse. See I.R.C. § 6015(d) (3) (B) (2003); see also H.R. CONF. REP. No. 105-599, at 252 (1998). A disallowed credit or the imposition of special taxes (taxes other than the income tax or the alternative minimum tax, such as the self-employment tax) related to one spouse's erroneous item is allocated directly to that spouse dollar-for-dollar and the remaining deficiency is allocated in accordance with the general allocation method described above. In contrast to traditional relief, where mere "reason to know" of an erroneous item is sufficient to disqualify a spouse from relief, proportionate relief is precluded only if the spouse has "actual knowledge" of an erroneous item. 3 7 The legislative history states that "actual knowledge must be established by the evidence and shall not be inferred based on indications that the electing spouse had a reason to know." 38 This suggests that the actual knowledge test is qualitatively different from the reason-to-know test in that actual knowledge cannot be inferred from evidence such as the spouse's education, financial acumen and involvement in the family business affairs. 3 9 As under traditional relief, mere knowledge of an erroneous item, and not its tax treatment, has been held to be sufficient to meet the "actual knowledge" test. 40 c. New "Equitable Relief'
The second new form of relief created by the 1998 Act ("equitable relief') is a residual provision, authorizing the IRS to provide relief in situations where neither traditional nor proportionate relief is available, but it would be inequitable to hold the spouse liable. 4 1 The legislative history cites as an example the situation where there is no understatement of tax, but there is an underpayment of tax-that is, the return correctly reports 
37.
In addition, the IRS must demonstrate that the spouse had actual knowledge, in contrast to traditional relief, where the spouse must prove that she did not know, or have reason to know, of the understatement. Actual knowledge would clearly be demonstrated by, for example, an admission by the spouse that she had actual knowledge of an item. Such admissions are not uncommon in the administration of innocent spouse cases. The Treasury Department cites, as factors that go towards establishing actual knowledge, whether the spouse made a deliberate effort to avoid learning of an erroneous item and whether the spouses had joint ownership of the property giving rise to an erroneous item. the couple's tax liability, but the liability is not paid. 42 In this situation, neither traditional nor proportionate relief is available because both of these require that there be an understatement of tax. 43 The legislative history envisions the third relief provision possibly applying in the underpayment situation. The legislative history also makes clear that this is not the only instance where residual relief might be available. 44 There has been relatively little interpretation of the equitable relief provision. The Treasury Department's published guidance specifically addresses the underpayment situation contemplated by the legislative history, setting forth a safe harbor under which relief will ordinarily be granted. 45 The guidance also sets forth a non-exhaustive list of factors the Treasury Department considers relevant in determining whether to grant equitable relief. 4 6 The courts have yet to fully address the scope and applicability of the equitable relief provision, generally deferring to the IRS's discretion in determining whether to grant relief. 47 In several cases in the past year, however, the Tax Court has overturned the IRS's determination not to grant equitable relief and substituted its own judgment that equitable relief was warranted. . Under the safe harbor, a spouse will ordinarily be relieved of liability for an underpayment if the following requirements are met: (1) at the time the return was filed, she did not know, or have reason to know, that the tax would be unpaid; (2) at the time relief is sought, she is divorced or legally separated from the other spouse, or they have been living apart from each other for twelve months; and (3) she would suffer economic hardship if relief were not granted. As under proportionate relief, tax avoidance or fraud will disqualify a spouse for relief. See id.
46. The listed relevant factors are (1) marital status; (2) economic hardship; (3) knowledge or reason to know; (4) nonrequesting spouse's legal obligation; (5) significant benefit; (6) compliance with income tax laws; (7) abuse; and (8) 
III. TAX RATIONALES FOR JOINT AND SEvERAL LIABILITY
As described in the previous part, current law imposes joint and several liability on married joint filers unless relief is available under the innocent spouse laws. This part examines the traditional rationales that have been offered for imposingjoint and several liability on marriedjoint filers.
A. Marital Unity

Background
The principal tax rationale for joint and several liability rests on the notion that a married couple is a single economic unit and, thus, a single taxpaying unit. The notion that a married couple is a single unit first appeared in 1921, quite early in the history of the joint, return. 4 9 At first, all it meant was that a husband's and wife's income and deductions were aggregated in determining the tax liability of each, sometimes to the benefit of taxpayers, as when a husband was permitted to use his wife's losses to decrease his taxable income, and sometimes to their detriment, as when a husband's and wife's incomes were aggregated and taxed at a higher rate under the progressive rate structure. 50 Soon, however, marital unity was invoked to support the claim that each spouse should be liable for the entire tax relating to a joint return. 5 1 Surprisingly, when Congress explicitly imposed joint and several liability on joint return filers in 1938,52 it did not cite marital unity as its justification. Instead, the legislative history refers somewhat cryptically to "administrative reasons" and the "privilege of filing such joint returns" as the rationale for joint and several liability. 53 Nonetheless, marital unity has come to be viewed as the principal rationale for the joint return and, 49. The joint return was first authorized in 1918. See Beck, supra note 6, at 33547 (explaining Revenue Act of 1918). In 1921, the government argued that a joint return should be "treated as the return of a taxable unit... as though the return were that of a single individual." Op. with it, joint and several liability. 54 The following paragraphs briefly trace the development of this fiction as the centerpiece for our tax treatment of married couples.
The Fiction of Marital Unity 55
The concept of marital unity appeared in 1921, shortly after the inception of the joint return, but it did not begin to evolve into orthodoxy until the tax law changes of 1948. It was at this time that Congress created an income-splitting scheme, which allowed husbands 56 residing in common law states to shift one-half of the income they earned to their wives for tax purposes. Under a progressive tax rates structure, this had the effect of reducing their tax burden. 57 Prior to 1948, only husbands residing in community property states could take advantage of income splitting. The political motivation for the 1948 tax law change was to procure for husbands in common law states the lower tax burden enjoyed by their counterparts in community property states, thus rendering meaningless for tax purposes the stronger property rights of women in community property states and quelling the movement towards adoption of community property laws. 58 The camouflage for the political motivation was the unfounded assertion that a married couple is a single unit and that equalincome marital units should bear the same tax burden no matter what their state of residence. 59 The fiction of marital unity was also relied upon to amend the estate tax laws in 1948. As with the income tax changes, the estate tax laws were changed to reduce the tax burden of husbands residing in common law states, thereby equalizing their tax burden with that of husbands in community property states. As with the income tax, the same political motivation was again at work, and again it was rationalized by the unconsidered proclamation that marital units of equal wealth ought to pay equal amounts of estate tax. 60 54. See, e.g., Beck, supra note 6, at 377 ("If joint liability can be justified at all, it is only through an appeal to some special economic nature of the marital relationship.").
55 The estate tax story did not end in 1948, for lawmakers inadvertently had created a tax disincentive for dower, the time-honored pattern of wealth transmission in which women inherited only income, never capital. 6 1 Ultimately, in 1981, the disincentive was removed and the privileged tax status of dower was restored. The explanation for doing so should not be surprising at this point-marital unity. 62 That marital unity was a convenient fiction, serving as political camouflage, was forgotten over the years. By 1976, marital unity had been elevated to a first principle of taxation, as evidenced by an observation of Professor Boris Bittker, one of the most influential tax scholars of the twentieth century: " IT] he 1948 statutory principle of equal taxes for equalincome married couples has been 'almost universally accepted' by tax theorists .... "63
B. Other Tax Rationales
The other tax rationales for joint and several liability are less significant than marital unity. This section presents them primarily for the sake of completeness.
Administrative Convenience
Administrative convenience is frequently cited as a reason for imposing joint and several liability. 64 The argument is that because a husband's and wife's items of income, deduction, gain and loss are aggregated on a joint return, it is difficult or impossible to determine the separate tax liability of each. As Professor Richard Beck has pointed out, this problem could be remedied by eliminating aggregation and instead requiring each spouse to report separately his or her own items of income, deduction, 61. See id. at 33-34 ("The assumption underlying the marital deduction was mistaken in a crucial respect: husbands did not want to share their wealth with their wives. They wanted to retain control over their wealth through dower transfers, but dower transfers did not qualify for the marital deduction.").
62. See id. at 36-37 ("The legislative history of these provisions explains them by reference to the notion of the married couple as the taxpaying unit: all transfers within the unit should be exempt ....").
63 gain and loss on a dual-column joint return, as is done in several states. 65 Segregating each spouse's tax items is not a difficult task. 66
Price for Tax Benefits of Joint Return
Another rationale given for joint and several liability is that it is the price married taxpayers must pay for the benefits they enjoy from filing a joint return. 6 7 The principal benefit is a lower total tax liability than if the married couple filed separate returns. 68 This rationale is implausible at best, as Professor Beck persuasively argues. He states three main responses to the price-for-benefits rationale: (1) the benefit that married couples receive from filing ajoint return is variable and bears no reasonable relation to the burden ofjoint and several liability; (2) the "benefit" is sometimes actually a penalty in the form of a greater tax liability; and (3) the burden of joint and several liability often ends up being borne by the spouse who received little or no benefit from filing the joint return. 69
C. Inadequacy of Tax Rationales
This part has argued that the most plausible tax rationale for imposing joint and several liability-the notion that husband and wife are a single taxpaying unit-is a fiction. The other rationales for joint and several liability are unpersuasive. Given the inadequacy of these rationales, one might conclude that a married individual, like any other individual, should be liable for taxes relating to his or her own activities and investments, and not those of any other person. 70 The fiction of marital unity, 65. See Beck, supra note 6, at 389-90 (explaining different ways states tax spouses); see also Christian I, supra note 6, at 559-63 (discussing administrative necessity rationale for joint and several liability).
66. This is demonstrated by those states using a dual-column joint return. It is further demonstrated by both the prior law and the current law in federal innocent spouse provisions, both of which require that items giving rise to deficiency be allocated to one spouse or the other.
67. See Cole, 81 F.2d at 487 ("[R]espondent contends that by reason of electing to report their income for 1929 in ajoint return, a privilege which the statute grants to married persons, petitioner and his wife must.., be treated as one ....
[W]e held against the respondent's contention.").
68. Another benefit is the administrative convenience of aggregating items of income, deduction, gain and loss.
69. See Beck, supra note 6, at 369-77 (asserting that policy reasons for imposing joint and several liability on joint return filers are "obscure at best").
70. Several commentators have proposed that joint and several liability be abolished, thereby eliminating the need for any relief provisions such as the innocent spouse rules. however, is so deeply embedded in our tax system that joint and several liability is highly unlikely to be completely abolished. In addition, joint and several liability is not unique to tax law. It is imposed in many other contexts, which may provide guidance in determining whether joint and several tax liability can be justified. The next part examines non-tax rationales for joint and several liability, with a view toward their possible applicability to the tax treatment of married individuals.
IV. NON-TAX RATIONALES FOR JOINT AND SEVERAL LIABILrrV
This part briefly examines the rationales in other areas of law where liability is imposed on more than one individual. The liability might be joint and several, as in tort law, or it might be liability imposed on an individual for harms caused by another individual, as in vicarious liability, or it might be liability imposed on an individual for the debt or obligation of another, as in transferee liability.
A. Tort Rationales
Joint and several liability first developed in the area of tort law and was originally imposed where two or more individuals acted in concert to cause a harm or where they breached a common duty owed to the plaintiff. 7 ' The scope of joint and several liability was gradually expanded to include situations where multiple tortfeasors contributed to a single harm, 7 2 although in recent years it has been quite dramatically limited. 73 Three rationales are commonly given for imposing joint and several liability in the context of multiple tortfeasors contributing to a single harm.
Fairness
One rationale for imposing joint and several liability on multiple actors contributing to a single harm is that it increases the likelihood that dens, 59 TEX. L. REv the plaintiff will be fully compensated for the harm suffered. 7 4 The plaintiff is free to proceed against, and can recover from, any or all defendants. 75 Another way that this rationale is sometimes articulated is that joint and several liability shifts the risk of an insolvent defendant from the plaintiff to the other defendants. 76 In either case, the idea is that the plaintiff, being the innocent victim, should be given the best chance for full compensation, leaving the defendants, all of whom are wrongdoers, to seek an appropriate allocation of damages among themselves through the doctrine of contribution. Some commentators have argued that joint and several liability undermines, rather than promotes, fairness because it increases the risk that at least some defendants will end up paying more than their share of damages. See, e.g., Abraham, supra note 76, at 862 (" [T] he amount of liability imposed bears no necessary relation to the degree of responsibility of any particular defendant for the plaintiffs injury. In certain cases the amount of liability imposed may not even reflect the probability that a particular defendant is responsible at all."); Jerry L. Anderson, 
Difficulties of Determining Relative Fault
Joint and several liability is also justified in situations where it is difficult or impossible to determine the relative fault of multiple wrongdoers. 78 This is sometimes couched in terms of difficulty of ascertaining the causative role played by each wrongdoer. 79 To some extent, the underlying policy goal here, as in "Fairness" above, seems to be to fully compensate the plaintiff, regardless of the allocation of blame among various defendants. 8 0
Deterrence
In some contexts, joint and several liability is advocated to heighten deterrence of undesirable behavior by increasing the probability that at least some defendants will pay more than their proportionate share of damages. 8 1 Whether joint and several liability in fact increases or de- creases deterrence, and whether either is desirable, is the subject of considerable debate. 82 
B. Agency Rationales
Another area of law where liability is imposed on more than one individual is agency law. Liability is vicarious-one individual (the principal) is held liable for the actions of another individual (the agent) by virtue of the principal's relationship with the agent. 83 Under certain circumstances, a principal may be liable for an agent's tortious conduct or may be bound by contractual obligations entered into by the agent. 84 The legal definition of the principal/agent relationship is a "fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and be subject to his control." 85 Economists define the agency relationship as one in which the principal employs or contracts with the agent and does not directly control the agent. 8 6 Relationships that typically result in the imposition of vicarious liability include: principal/agent, employer/employee and partner/partner. 8 7 The (1985) (stating that joint and several liability gives industries incentive to reduce production of waste and to dispose of waste properly). rationales for vicarious liability can be grouped into two categories: fairness and efficiency.
Fairness
One rationale for vicarious liability is that it is fair orjust. According to Judge Friendly, vicarious liability rests "in a deeply rooted sentiment that a business enterprise cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its activities." 88 Another formulation of the fairness rationale for vicarious liability is that it offers more adequate compensation for victims, while distributing costs among those who have benefited from the activities giving rise to the harm. 8 9 Other, more complex fairness rationales include one based on reciprocity of risk and another based on a corrective justice approach. 90
Deterrence/Efficiency
Another rationale for vicarious liability is creating an incentive for an individual to monitor or supervise the actions of another. The underlying premise is that the individual with the supervisory duty, by virtue of his relationship with the wrongdoer, is in a position to prevent the harm committed by the wrongdoer. 9 1 A related rationale for vicarious liability is that under certain circumstances it is efficient-that is, it deters socially undesirable behavior or optimizes societal allocation of resources in a cost-effective manner, by, for example, minimizing transaction costs or spreading the risk of loss. 
C. Fraudulent Conveyance/Transferee Liability Rationales
Under certain circumstances, if a debtor makes a fraudulent transfer of assets to a third party, a creditor can reach those assets to satisfy his debt. 93 A fraudulent transfer is one made with the intent to hinder, delay or defraud a creditor. 9 4 Actual fraud can be established indirectly by factors such as: (1) the existence of a familial or agency relationship between the transferor and the transferee; (2) the concealment of the transfer from creditors; (3) the receipt by the transferor of property on exchange less valuable than that the transferor gave up; and (4) the transferor's poor financial condition or insolvency at or upon the transfer. 9 5 In the absence of actual fraudulent intent, constructive intent may be found if the transfer was made without adequate consideration and the debtor either: (1) was insolvent at the time of the transfer; (2) became insolvent as a result of it or was thinly capitalized; or (3) did not intend not to pay his debts as they became due. 96 Fraudulent conveyance law was originally grounded in fairness rationales, but more recently efficiency justifications have also been developed.
Fairness/Morality
One rationale for fraudulent conveyance law is that a debtor has a moral obligation not to make gifts while insolvent. 97 This rationale is also couched in fairness terms: a debtor has the duty to be fair to all credi-SHAVELL, ECONOMIC ANALYSIS OF AccIDENT LAw 170-75 (1987) (discussing vicarious liability); Kornhauser, supra note 86, at 1346-47 (discussing rationales for enterprise liability); Alan 0. Sykes tors. 98 Also, the purpose of fraudulent transfer law is to prevent unjust depletion of the debtor's estate to the detriment of creditors. 99
Efficiency
The other rationale for fraudulent conveyance law is based on efficiency. Professors Douglas Baird and Thomas Jackson's influential article was one of the first to conduct an efficiency analysis of fraudulent conveyance law. Starting with the proposition that "[t]he ambition of... fraudulent conveyance law, should provide all the parties with the type of contract that they would have agreed to if they had had the time and money to bargain over all aspects of their deal," they conclude that the scope of fraudulent conveyance law should be a quite limited one, applying to invalidate only sham transactions and gratuitous transfers. 10 0 Other commentators, explicitly adopting an efficiency perspective, have since argued for a broader scope for fraudulent conveyance laws. 10 1
V. EVALUATION OF CURRENT LAW
This part evaluates the current law treatment of married couples filingjointly by reference to the rationales for joint and several liability described in Part IV.
A. Traditional Relief
The elements of traditional relief that are relevant to this analysis are (1) that there be an understatement of tax attributable to erroneous items of the other spouse; (2) that the spouse seeking relief did not know, and had no reason to know, that there was an understatement; and (3) it is inequitable to hold the spouse seeking relief liable for the deficiency in tax attributable to this understatement. 10 2 All of these elements must be met in order for a spouse not to be held jointly and severally liable. For purposes of this analysis, it is useful to restate the rules in terms of the conditions under which the spouse will be liable. Accordingly, a spouse is 98. See Frank R. Kennedy, Involuntary Fraudulent Transfers, 9 CARDozo L. REv. 531, 534 (1987) (explaining that fraudulent transfer rules developed to allow creditors to enforce duty of debtor to be fair to all creditors liable if (1) the understatement is attributable to her erroneous items, or (2) she knew, or had reason to know, that there was an understatement, or (3) it would not be inequitable to hold her liable. This third condition will be further restated in terms of significant benefit-the factor that courts have found to be the most important in determining whether the equity condition is met. Thus, under the third condition of liability, a spouse will be held liable if she significantly benefited from the understatement. 03
Tort Rationales
The tort rationales for joint and several liability posit that there are multiple wrongdoers who have contributed to a single harm to a victim. A threshold problem in applying the tort rationales in the tax context relates to the identity of the wrongdoers. As applied in the tax context, the harm is the failure to accurately report and pay a tax liability. The victim is either the government, or more generally, all other taxpayers, who will have to pay more in taxes to make up the revenue shortfall. Identifying the wrongdoer(s) in the tax context is more difficult. It begs the question to assert that both husband and wife are responsible for the tax, and that, therefore, they are both wrongdoers if the tax is not reported and paid.
The underlying question is who should be responsible for the tax? A basic principle of taxation is that each individual ought to be responsible for the tax relating to his or her income-producing activities or investments. As I have argued above, the fiction of marital unity does not warrant modifying this basic principle. The first element under traditional relief-which essentially imposes liability for any taxes relating to the activities of the spouse seeking relief-is consistent with this approach and splinters the marital unit, underscoring the artificiality of the construct. Each married individual is a "wrongdoer" with respect to tax liabilities relating to her own activities, just as each unmarried individual is.
Even if one views both spouses as wrongdoers contributing to the harm, the tort rationales for joint and several liability are ill-fitted to the tax context. The three tax rationales for joint and several liability are (1) fairness to the victim, (2) difficulties in ascertaining each wrongdoer's contribution to the harm and (3) heightened deterrence.
a. Fairness to Victim
The fairness rationale assumes blameworthy wrongdoers and a victim who deserves full compensation. In the tax context, the fairness rationale loses force because the failure to report and pay taxes does not inflict significant harm on any particular individual. Moreover, in the tax context, it does not seem particularly unfair that the victim (the government) should bear the burden of collection and the risk of insolvency. The gov-103. See supra notes 24-26 and accompanying text.
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HeinOnline --49 Vill. L. Rev. 282 2004 ernment-as-victim is not lacking in resources to pursue compensation for the harm, nor is it likely to suffer unduly if one or more of the wrongdoers turns out to be insolvent. Indeed, one of the common complaints about imposing joint and several liability in the tax context is that the government has superior collection capabilities and a greater ability to absorb the risk of loss and should not be permitted to shift these burdens to a spouse who is left only with unenforceable contribution rights against the other spouse.1 0 4
b. Difficulties of Determining Relative Fault
The second tort rationale, that it is difficult to ascertain each individual's contribution to the harm, also applies poorly in the tax context. Under traditional relief, each spouse's contribution to the harm-that is, the failure to report and pay tax-is quite clear. There are two possibilities: (1) the understatement of tax is related to the activities of the spouse seeking relief or (2) the understatement is related to the activities of the other spouse.
If the understatement of tax is related to the activities of the spouse seeking relief, she is liable. In this case, she causes the harm by, for example, failing to report income from services she performed or property she owned, or by claiming overstated or spurious deductions related to a business she conducted. If, on the other hand, the understatement is related to the other spouse's activities, she is liable either if she knew, or had reason to know, of the understatement, or if she significantly benefited from the understatement, or both.
In the tax setting, then, it is relatively easy to ascertain each spouse's role in producing the harm. Compare this to the paradigm tort case for joint and several liability: two defendants shoot towards the plaintiff with shotguns; only one pellet hits and injures the plaintiff, but it cannot be ascertained which defendant caused the injury. 10 5 104. See Beck, supra note 6, at 324-32 (discussing unfairness of joint liability); Christian I, supra note 6, at 588-92 (discussing difficulties faced by aggrieved spouses).
105. Summers v. Tice, 199 P.2d 1, 5 (1948) (holding both defendants liable). The analysis of the causative role played by each spouse highlights another fundamental problem in relying on the tort rationales tojustify joint and several liability in the tax context. It is clear that when an understatement relates to the activities of the spouse seeking relief, she has caused the understatement by engaging in the activities and failing to accurately determine their tax consequences. When the understatement relates to the activities of the other spouse, however, her actions consist of knowing, or having reason to know, of her spouse's activities, or significantly benefiting from the understatement of tax. Neither of these actions appears to cause the understatement. To return to the paradigm tort case, it would be as if one defendant were held jointly and severally liable for the shotgun injury to the plaintiff because he knew the other defendant fired the shotgun towards plaintiff, or because the injury suffered by the plaintiff allowed the first defendant to shoot a duck the plaintiff would otherwise have shot.
VuiLLAovA LAW REVIEW c. Deterrence Increased deterrence is the third tort rationale for imposing joint and several liability. In general, deterrence is not a principal goal of the tax system; on the contrary, its goal is to raise revenue while affecting behavior as little as possible. 10 6 The tax system does have a deterrent aspect, however. It is designed to deter individuals from failing to report and pay tax on income they produce. Monitoring for compliance is accomplished by audits and other enforcement devices, and the penalties for noncompliance include any tax liability owed along with interest charges and penalties. In this way, taxes act as penalties intended to deter the behavior of noncompliance. 1 0 7
The obligations to report and pay taxes-along with the penalties imposed in order to deter noncompliance with these obligations-are generally imposed on the individual whose activities produce the income. Imposing the duty to pay the tax on the individual producing the income comports with the fundamental idea of imposing tax burdens based on the ability to pay. Requiring that the individual also report the tax makes sense because he or she knows about the income-producing activities. Of course, the individual has an incentive not to comply with these obligations. 10 8 Compliance is sometimes enhanced by imposing these obligations on additional parties through information reporting and wage withholding. 1 0 9 106. A tax is more in the nature of a charge for government-provided goods or services or a contribution for public goods than a behavior-deterring penalty.
107. The standard economic model of deterrence has been applied to tax compliance. Information reporting obligations are imposed on those who, like the taxpayer himself, have knowledge of the item they are required to report, for example, in the case of a bank that pays interest to the taxpayer or an employer who pays wages to the taxpayer. The penalties for failure to report are relatively low-generally $50 per violation, subject to overall yearly limitations' ' 0 -presumably because the third parties have little disincentive not to comply. 11 '
Withholding obligations are imposed on those who are the source of payments made to taxpayers. The payor withholds and remits amounts to government as advance payments of the taxpayer's tax liability.' 1 2 The penalties for noncompliance are high-one hundred percent of the amount required to be withheld and remitted 1 ' 3 -presumably to deter the payor from diverting the withheld amounts for his own benefit rather than remitting them to the government. 1 4 Within the deterrence scheme of the tax system, information reporting and wage withholding are instances where compliance is enhanced by imposing obligations to report or pay on parties other than the taxpayer. 115 Spousal liability might be justified as a similar means of enhancing compliance, but upon closer examination, the parallels prove to be superficial.
Like a bank who pays interest to a taxpayer, the spouse of a taxpayer may have information that, if reported, would increase compliance by the taxpayer. One could argue that imposing liability on her for failure to report this information has the effect of imposing on her a duty to report and that the duty is imposed in order to increase the taxpayer's compliance. Nevertheless, a spouse's obligation to report, such as it is, 1 1 6 differs in significant ways from the bank's.
First, under traditional relief, she is obligated only to report information of which she has knowledge or reason to know. This suggests a further duty to investigate, which is borne out by the courts' interpretation of the "reason to know" requirement." 1 7 While the duty to investigate may at first blush seem unobjectionable, when stated in terms of the deterrence framework, it is less innocuous: to increase the taxpayer's compliance, the spouse has a duty to investigate those activities, and to report her findings to the IRS. The spouse is forced to step into the shoes of an auditor, a role that is wildly incongruent with the love, intimacy and trust usually associated with the marital relationship. 118 A second problem with analogizing spousal liability to information reporting is the magnitude of the penalty imposed on the spouse. While a bank incurs a $50 penalty for failure to report, the spouse incurs a penalty equal to the tax liability relating to the information she failed to report, along with any interest charges and penalties.' 1 9 The spouse's penalty is seriously disproportionate when compared to the bank's. This becomes even more apparent when one considers the reporting "requirement" most comparable to the spouse's: friends, neighbors and co-workers of the taxpayer are rewarded if they provide information about the taxpayer to the IRS (the so-called "reward for rats" program); they are not penalized for failing to do so.1 20
With regard to the duty to pay, the analogy between third-party withholding agent and spouse is even more attenuated. Unlike an employer, the spouse does not have control of amounts paid to the taxpayer and, thus, does not have the opportunity to withhold before such control is transferred to the taxpayer. Furthermore, although the spouse may nominally have some control by reason ofjointly owned assets, the spouse is not likely to have actual control over amounts earned by the taxpayer. nally, even if the spouse did have control, it would.be incongruous with the marital relationship to impose on her the obligation to set aside funds for the benefit of the government.
Agency Rationales
The agency rationales for vicarious liability add little to the analysis of traditional relief thus far. A threshold problem is that spouses do not have a principal/agent relationship with each other, either in the legal sense of one being controlled by the other or in the economic sense of one contracting with the other. In some instances, an agency relationship has been found to exist between married persons. 12 2 The marital relationship, however, differs from an agency relationship in significant ways. There are complex psychological, emotional and financial facets of marriage that are not present in an agency relationship. 12 3 Even assuming that the spouse does control the taxpayer (by reporting information about the taxpayer to the IRS or diverting funds for the payment of taxes), the two rationales for imposing vicarious liability (fairness and deterrence) are problematic for the reasons described above. In brief, as between the spouse and government, it does not seem fair to impose the burden of collection on the taxpayer and the risk of his insolvency on the spouse. From a deterrence standpoint, imposing a collection duty on the spouse as a means of achieving greater compliance by the taxpayer interferes fundamentally with the marital relationship.
Fraudulent Conveyance Rationales
There are thematic similarities between fraudulent conveyance laws and the traditional relief innocent spouse rules. A classic fraudulent transfer might involve a debtor transferring assets to a family member, either as a gift or without adequate consideration, in order to avoid paying a creditor. Applying this template to spousal tax liability, one could view the taxpayer (debtor) as transferring assets to a family member (the spouse) without adequate consideration (as evidenced by significant benefit to the spouse) in order to avoid paying his creditor (the government).
The parallels exist, but there are differences as well. One important difference is that fraudulent conveyance law focuses on the fraudulent intent (whether actual or constructive) of the debtor, while the traditional innocent spouse rules completely disregard the taxpayer's intent. Another is that a fraudulent conveyance can involve a transfer to anyone-a family member, friend, another creditor-not just the debtor's spouse. It is beyond the scope of this Article to analyze all of the ways in which fraudulent conveyance law diverges from the traditional innocent spouse rules. Nor would it be productive to do so, for the Internal Revenue Code has a separate fraudulent conveyance statute 12 4 and does not need another one in the guise of innocent spouse relief. 125 In summary, the tort, agency and fraudulent conveyance rationales for imposing multiple liability do not satisfactorily explain or justify the traditional innocent spouse rules. Imposing liability on a spouse for an understatement attributable to her erroneous items is consistent with the fundamental principle that each individual is responsible for paying tax on the income arising from her activities. Where the understatement is attributable to the other spouse, however, liability should not be imposed on a spouse merely because she knows, or has reason to know, of the understatement or because she received a significant benefit from the understatement. These liability rules under traditional relief should be repealed.
B. Proportionate Relief
Proportionate relief allocates a deficiency between two spouses in proportion to their respective shares of erroneous items that gave rise to the deficiency. Under proportionate relief, a spouse is not liable if (1) the deficiency is allocable to the other spouse in proportion to his erroneous items; (2) the spouse seeking relief does not have actual knowledge of these items; and (3) she and the other spouse do not transfer assets to avoid taxes or engage in fraudulent schemes. 126 Restating these as conditions under which she will be liable, she will be held liable (1) to the extent the deficiency is allocable to her in proportion to her erroneous items; or (2) if she had actual knowledge of the other spouse's erroneous items; or (3) if she and the other spouse sought to avoid taxes or acted fraudulently.
124. See I.R.C. § 6901 (2003). 125. See Beck, supra note 6, at 402-08 (discussing transferee liability as alternative to joint liability); Christian I, supra note 6, at 572-78 (advocating transferee liability as solution to problems with spousal joint liability). 126. A fourth requirement is that the spouse seeking request and the other spouse are divorced, legally separated or have lived apart for the twelve-month period preceding the date relief is requested. There is no plausible justification for this requirement.
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Much of the analysis of the traditional innocent spouse rules in Part V.A. can be applied here. Thus, the first condition of liability under proportionate relief-under which a spouse is liable to the extent the deficiency is attributable to her erroneous items-underscores each spouse's distinct identity as a taxpayer and supports the claim that marital unity is a fiction. In addition, the fairness arguments for imposing liability are not persuasive in the tax setting, where there is no identifiable victim and where, to the extent the government is the victim, its ability to absorb loss and its collection powers vastly outmatch those of the taxpayer's spouse.
Viewed from a deterrence standpoint, the proportionate relief rules differ from the traditional relief rules in that they impose spousal liability only if a spouse had actual knowledge of the other spouse's erroneous items, and not if she had reason to know of those items. In terms of compliance, the proportionate relief rules can be viewed as imposing on the spouse a duty to report what she knows, but arguably they do not impose the further duty to investigate. 127 Imposing a duty to report is problematic for the reasons discussed above: such a duty is inconsistent with the marital relationship and the penalty for failure to do so is disproportionately high.
The third condition for proportionate relief imposes liability if assets were transferred by the other spouse to the spouse seeking relief with the principal purpose of tax avoidance, or if one or both spouses acted fraudulently. Like the significant benefit test under traditional relief, this condition for liability bears a resemblance to fraudulent conveyance law and, like the significant benefit test, it is unnecessary in view of the Internal Revenue Code's fraudulent conveyance law.
C. Equitable Relief
Equitable relief is a residual provision, providing relief in situations where traditional and proportionate relief are not available, but it would be inequitable to hold the spouse liable. There has been relatively little interpretation and application of this provision. 128 In determining the scope of the provision, there is an opportunity to mitigate some of the problems with traditional and proportionate relief. In addition, the equitable relief provision should be interpreted in a manner consistent with a cohesive theory of the tax treatment of married individuals. There follows some suggestions along these lines.
127. As discussed above, imposing a further duty to investigate would be even more objectionable. For this reason, and also in order to comply with the legislative history, the Treasury Department and courts should interpret the "actual knowledge" test strictly.
128. Thus far, the Treasury Department has provided guidelines for relief in the specific situation noted in the legislative history-where an accurate return is filed but the other spouse fails to pay the reported tax liability-and has provided a list of factors to be taken into account in determining whether equitable relief should be available. See supra notes 45-47 and accompanying text.
One critical category of relief that remains to be fleshed out is the situation where traditional and proportionate relief are not available because the spouse seeking relief had knowledge (or in the case of traditional relief, reason to know would suffice) of erroneous items of the other spouse. The Treasury Department has indicated an unwillingness to provide relief in this situation. 1 29 The Tax Court has disagreed in several cases, substituting its judgment that equitable relief was warranted even if the spouse had actual knowledge. 130 This Article argues that a spouse's knowledge or reason to know of the other spouse's erroneous items is not a justifiable basis on which to impose liability. Accordingly, the Tax Court's approach is preferable, despite concerns about the Tax Court's disregard of administrative deference.
Another general category of relief that is likely to be controversial is the situation where traditional and proportionate relief are not available because an understatement (or underpayment) is attributable to erroneous items of the spouse seeking relief. Again, the Treasury Department has been reluctant to concede that equitable relief could ever be available, while the Tax Court reveals a more generous attitude toward taxpayers. 1 3 1 This Article has argued that each individual is responsible for tax liabilities related to the individual's own activities. That an individual is married should not change this result. The equitable innocent spouse provision should be interpreted to preclude relief in this situation.
VI. CONCLUSION
The principal tax rationale for joint and several liability-marital unity-is little more than a fiction adopted by lawmakers and scholars in order to rationalize a political compromise between community property and common law states. Furthermore, the other, secondary justifications for joint and several liability are unsatisfactory at best. Nonetheless, with the fiction of marital unity deeply embedded in our tax system, joint and several liability for married joint filers is likely to remain the law. While it can sometimes promote legitimate goals of fairness and efficiency, as an examination of joint and several liability in tort, agency and fraudulent conveyance law reveals, it can also produce unjust or irrational results. Where possible, therefore, the new innocent spouse laws should be interpreted and, in some cases, reformed to alleviate these injustices and irrationalities. 129 
